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No. 1325.

In the United States Circuit Court of Appeals

For the Ninth Circuit

SOUTHERN PACIFIC COMPANY, a Corporation,

Plaintiff in Error,

V.

ROBERT M. BURCH,

Defendant in Error.

Supplemental Brief of Defendant in Error.

The plaintiff in error has filed a supplemental brief

in the above entitled action in this court, contending

that the United States Circuit Court, for the District

of Nevada, had no jurisdiction whatever to hear and
determine this case. In support of this contention,

plaintiff in error has cited the case of ex parte Abram
C. Wisner, decided by the Supreme Court of the United

States on December 10, 1906. The facts in that case,

as decided by the Supreme court, are as follows:

Abram C Wisner, a citizen of the state of Michi-

gan, commenced an action at law, on February 17th,

A. D. 1906, in the circuit court, in and for the city of

St. Louis and state of Missouri, against John D.

Beardsley, a citizen of the state of Louisiana, by filing
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a petition, together with au affidavit, on which that

court issued a writ of attachment, in the usual form,

directed to the sheriff of St. Louis. The sheriff re-

turned no property found, but that he had garnisheed

the Mississippi Valley Trust company, a corporation

of Missouri, and also had served Beardsley with sum-

mons in the city of St. Louis.

Saturday, March 17, A. D. 1906, the g-arnishee

answered, and on the same day Beardsley filed his pe-

tition to remove the action from the state court to the

Circuit Court of the United States for the eastern di-

vision of the Eastern District of Missouri, on the

ground of diversity of citizenship, together with the

bond required in such case. An order of removal was

thereupon entered by the state court, and the tran-

script of record was filed in the Circuit Court of the

United States.

On March 19, 1906, the plaintiff Wisner moved to

remand said cause from the United States Circuit

Court to the state court, alleging that the United

States Circuit Court had no jurisdiction over his ob-

jection to hear and determine said case.

The motion was heard and denied by the Circuit

Court of the United States, in and for that district.

On April 23rd, of the same year, Wisner applied

to the Supreme Court of the United States for leave

to file a petition for mandamus to compel the Circuij

Court of the United Stales for the Eastern District of

St. Louis to remand said cause to the state court.

The Supreme Court of the United States, after

hearing said petition for a writ of mandamus, granted

the same.
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In writing the opinion of tiiat case, the Chief Jus-

tice of the Supreme Court uses some very broad lan-

guage, which might be construed that neither Wisner

could have commenced his action originally in the

Circuit Court of the United States for the Eastern

District of Missouri, neither could Beardsley have the

right to remove said action from the state court to

the United States court for said district.

But in construing the language of a court in de-

ciding an action, it is a cardinal principle of construc-

tion to keep in mind what the facts were in that case,

and although language of a broad nature may be used

in deciding that question, the language will be con-

strued as applying only to the facts of that case.

In construing the Judiciary Act of 1887, as cor-

rected by the act of congress of 1888, the Supreme
Court of the United States has uniformly held, that

where the question of jurisdiction of the United

States Circuit Court depends upon the non-residence

of the parties litigant, that the question of jurisdiction

could be waived by the defendant by not making a mo-

tion to dismiss, or to remand, or by pleading to the

merits; that is to say, if a non-resident of the state of

Nevada should sue a non-resident of that state in the

United States Circuit Court, and that the defendant

should appear and plead to the merits, then he would

waive the right to have said action dismissed on ac-

count of jurisdiction, for the reason that jurisdiction

is a personal privilege and can be waived.

Central Trust Co. v. McGeorge, 151 U. S. 129.

St. Louis etc., Ry. Co. v. McBride, 141 U. S. 127.
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In reading the Wisner case as a whole, as decided

by the Supreme Court of the United States, and also

in conjunction with the cases cited by that courf,

which are not disapproved, counsel for defendant in

error has arrived at the following conclusions:

1. That where a non-resident of a state sues a

non-resident of that state in the United States Circuit

court, that it is the privilege of the defendant to file

a plea that the United States Circuit court has no jur-

isdiction, for the reason he is a non-resident of that

state, and the United States Circuit court will there-

upon enter an order dismissing the case, but if defend-

ant pleads to the merits, then the United States Cir-

cuit court of the state has jurisdiction.

2. That if a non-resident of a state commences an

action in the state court against a non-resident defend-

ant, then the non-resident defendant can move to have

the case removed to the United States Circuit court

for that district for trial, and if the plaintiff non-resi-

dent is not satisfied, he can move to have the case

remanded to to the State courts, and if the plaintiff

non-resident does so move, it would be error for the

United States Cicuit court to retain jurisdiction.

Of course the non-residenoe of the party plaintiff

and defendant must appear either on the face of the

complaint or in the petition for removal, so as to show
diversity of citizenship.

In the case at bar, the non-residence and diversity

of citizenship appear upon the face of the complaint,

as shown by the printed record, and it must neces-

sarily follow, inasmuch as this case was commenced by
the defendant in error in the State courts, that the

same was removed by the plaintiff in error on account
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of diversity of citizenship to the United States Circuit

court, for the district of Nevada. So that the defend-

ant has waived any question of jurisdiction of the

United States Circuit court, if said waiver can be made.

And it nowhere appears in the record that the defend-

ant in error has ever moved to remand said case from

the United States Circuit court to the State court; so

that if pleading, trial, and acquiescence will give juris-

diction, then the United States Circuit court for the

district of Nevada, had jurisdiction.

If our conclusions of the decision in the Wisner case

are not correct, what is the result? Every judgment

rendered by the United States Circuit court and the Cir-

cuit Court of Appeals, where the action was commenced
by a non-resident in the United States Circuit court

against an other non-resident of that state, is absolutely

null and void. Every judgment rendered in an action

that has been commenced by a non-resident of the state

in the State court against a non-resident, and removed

by the defendant non-resident to the United States

Circuit court is null and void. These United States

Circuit courts in this class of cases have been simply

acting as moot courts. Choses in action which were

supposed to have been litigated, unless the statute of

limitations has run, can still be litigated. Titles ob-

tained to real property, can be uprooted. Judgments

that have been obtained in the United States Circuit

courts, by removal from State courts, are null and void,

and either party can still proceed with them in the

State courts.

The evils resulting from construction sought to be

given to the Wisner case by the plaintiff in error, are

so great as to be appalling. State courts would be

overrun in litigating those questions, by common con-
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sent, supposed to have been disposed of by the

United States Circuit courts.

In the case of Western Union Beef Co. v. Thur-

man, decided by the Circuit Court of Appeals, for the

Fifth Circuit, that court says:

"The seventh assignment of error raises the question

of the jurisdiction of the court on the ground that

neither of the parties are resident citizens of the state

of Texas. As this question is raised for the first time

in this court, and as the record shows that the parties

plaintiff in the court below are citizens of different

states from the defendant, and as the suit is one to

recover lands situated in the western district of Texas,

wherein the parties appeared without objection and sub-

mitted their proofs, we do not think it necessary to

further consider the matter."

70 Fed. Rep. 966.

See also:

Sweeney v. Carter Oil Co., 199 U. S. p. ; 26

Supreme Court Rep. p. 55.

We respectfully submit that the record in the case

at bar shows a diversity of citizenship, which would

give the Federal court jurisdiction, and as no objection

was taken, as shown by the record, the United States

Circuit court had jurisdiction.

H. H. Henderson,

H. R. Macmillan,
Attorneys for Defendant in Error.

Note: Counsel for defendant in error received

plaintiff's in error supplemental brief on the 25th day

of January, but counsel were not able to obtain a copy

of the decision in the Wisner case until the 28th day

of January.


